Abstract
Forensic science, frequently called "criminalistics" in civil law countries, is regarded as a bridging discipline, and supporting the law. P. L. Kirk, a professor of criminalistics at the University of California, Berkeley, defined criminalistics briefly as "the science of individualisation" 1 . In 1963 the California Association of Criminalists adopted the following definition: "Criminalistics is that profession and scientific discipline directed to the recognition, identification, individualization, and evaluation of physical evidence by application of the natural sciences to law-science matters" 2 .
K. Inman and N. Rudin, while placing criminalistics within the confines of physical evidence examination, describe it as follows "Divisible matter and transfer are the two fundamental principles upon which the forensic analysis of physical evidence is based. Identification, classification or individualization, association, and reconstruction form the infrastructure for the practice of forensic science" 3 .
T. Hanausek, a professor of criminalistics at the Jagiellonian University in Kraków, viewed criminalistics in much broader terms as "a science of tactical principles and ways as well as technical methods and means of recognising and detecting negative social phenomena -specified by the law -and in particular criminal events and their perpetrators. Criminalistics aims at proving the existence thereof or the absence of correlation between the perpetrators and the events; it also refers to preventing crime and other legally relevant phenomena that are adverse to social development. Thus science should also deal with strategic methods of predicting, identifying and combating those events, especially through precluding their emergence and growth" 4 .
J. Konieczny 5 concludes his deliberations on the nature of criminalistics in the following way: "Criminalistics describes, explains, and foresees the coming into existence of human behavior traces, important for law application, for the purpose of the human identification".
Forensic science as a universal science, comprising, among others, natural sciences such as physics, forensic biology or forensic chemistry, would seemingly not profit from comparative legal studies at all. However, as S. Waltoś expressed it: "In contrary to other penal sciences, contemporary criminalistics in Poland has been increasingly strongly related to the theory of criminal procedure" 6 . S. Breyer, an Associate Justice of the Supreme Court of the United States, formulated a statement that "scientific issues permeate the law" 7 .
In spite of the above mentioned views it is rather difficult to find the rationale for seeking criminalistic inspirations in a foreign law. The methodology of expert witness opinion lies in the province of an expert, not the law, the court, or a public prosecutor 8 . For instance, crime scene investigation -the root of evidence -is regulated in a similar manner in various countries, even though there are more detailed rules governing this action, especially in the codes of the Iberian and former communist countries 9 .
However, there is one very interesting and relatively frequent act having, on the one hand, a typically criminalistic nature as a form of human individualization on the basis of (memory) traces, and on the other hand, being a forensic procedural activity regulated in law. This is an identification parade (lineup) 10 . It seems that in some foreign codes the identification parade is regulated better than in the Polish law. *** Before we start our comparative analysis which could prove useful for the Polish criminal law and police practice, let us look into the Polish rules concerning the identification parade (okazanie) 11 . It is governed by Article 173 of the Polish Code of Criminal Procedure (C.C.P.) of 1997. It is worth mentioning that the previous Code of 1969 practically did not regulate the identity parade, only enumerating it as one of the duties of the suspect (the accused). The current Code treats lineups much better, somewhat even in a casuistic way. Article 173 § 3 C.C.P. determines a minimum number of persons participating in a parade -four, i.e. a suspect and at least three fillers. However, this too minimal minimum turned out to be in police practice a maximum since a police record form includes only three spaces for the fillers! A prosecutorial form is more flexible but public prosecutors hardly ever conduct identity parades in Polish criminal proceedings. 
***
Our comparative analysis will be based on five other countries, representing two main systems of law: civil law -Russia and Portugal as well as common law -New Zealand, the United States (North Carolina), and England and Wales. It seems that the analysis of the prospective differences within each system of law could also prove fruitful and make it possible to draw interesting conclusions.
In the Russian Code of Criminal Procedure 14 the identification parade (предъявление дла опознания) is regulated by Article 193. In nine sections it also deals with the presentation of things, and a corpse. Similarly to the Polish Code a minimum number of parade participants is also determined -only three, i.e. two fillers (sec. 4). According to some authors the maximum number ought not to exceed nine 15 . The fillers should have an appearance similar to the suspect who is allowed to take a chosen position in the parade. Article 193 sec. 8 is the legal basis for a parade in which both persons -the recognized and the recognizing -are separated for security reasons. Sec. 3 contains a very important rule, namely, the ban on the repetition of an identity parade presenting the same person (thing) to the same recognizing person, concerning the same features 16 . This is a delicate question. The identification is a one-off kind of procedure (in a forensic and legal sense) and in order to be valid and reliable it will be conducted only once. It does not imply, however, that an absolute proscription of repeated identification should be introduced, as it would be an erroneous decision in cases in which the second procedure was more advanced. Nevertheless, arguing that repeated identifications ought to be allowed because each identification procedure constitutes a separate action in evidence-related proceedings (picture v. live presentation) does not appear to be reasonable 17 . It is true that no provision exists to prohibit this 18 , but the diagnostic value of the second procedure is always lower. It is not the first time that a badly constructed provision (Article 173 of the C.C.P.) calls for an interpretative creativity instead of its modification 19 .
Article 289 authorizes identity parades before the court, not in the form of dock identification, but it is, rightly, strongly criticized in the literature 20 .
There is a Russian speciality concerning identification parades and some other unrepeatable acts: the participation of at least two witnesses to an act, to keep an eye on police officers and public prosecutors (Article 170). This rule has some exceptions, first of all logistic difficulties and the risk to life and health of participants. Anyway, it seems rather unrealistic for many reasons, and no wonder that sometimes the names and addresses of the non-existent witnesses are written down into the records 21 .
The (recognition of things), and Article 149 (multiple recognitions). It sets a very low threshold of the fillers' number -at least two (Article 147 sec. 2). Sec. 3 gives a possibility for separating a suspect from the recognizing witness to protect the latter. It is also possible to take photographs of the fillers with their consent and include them into the records (sec. 4). The Code allows also putting photographs, films, and recordings into the records, with the consent of the persons involved.
Article 149 deals with parades when there are more witnesses or more recognized people or things, urging separate identifications in both situations.
However, the most important rule is stipulated in Article 147 sec. 7, which says that an identity parade that does not fulfill the requirements enumerated in Article 147 cannot be regarded as evidence! Let us move now to the common law world. In 2006 the Evidence Act was passed in New Zealand 23 . Its subpart 6 entitled "Identification evidence" deals with visual identification evidence (sec. 45) and voice identification evidence (sec. 46). As the former takes two pages, the latter is rather disappointing stating only that voice identification evidence offered by the prosecution is inadmissible unless the prosecution proves on the balance of probabilities that the circumstances in which the identification was made have produced a reliable identification.
As concerns visual identification, in sec. 45(3)(b) we can find seven practical rules governing the so-called formal procedure. Among them there is a rule that the person to be identified is compared to no fewer than seven other persons who are similar in appearance to the person to be identified. The person making the identification is informed that the person to be identified may or may not be among the persons in the lineup. A very important directive on the documentation of the procedure is included in sec. 45 looked at and which is prepared and certified to be true and complete by the officer who conducted the procedure and provided to the judge and the defendant (but not the jury) at the hearing.
In April 2013 the Law Commission issued "The 2013 Review of the Evidence Act 2006, Report 127" 24 . Despite some suggestions that the formal procedure outlined in sec. 45(3) may be better placed in regulation rather than primary legislation due to its technical nature, the Commission does not recommend such a move 25 . Among other (few and marginal) recommendations the Commission suggests the replacement of the term "person to be identified" with "suspect" 26 .
Sec. 126 of the Evidence Act 2006 urges the judge to warn the jury of the special need for caution before finding the defendant guilty if the case depends wholly or substantially on the correctness of visual or voice identifications of the defendant or any other person.
In the United States there are no common legal rules concerning identity parades. Each state and sometimes each police force creates the rules by itself. According to Article 14A § 15A of the North Carolina Code 27 , the lineup is organized by a person who is not participating in the investigation of the criminal offence and is unaware of the fact of which person in the lineup is the suspect. Individuals or photos shall be presented sequentially 28 (in a group but one by one) with each individual or photo presented to the witness separately. The lineup shall be composed of at least five fillers who generally resemble the eyewitness's description of the perpetrator.
Before the lineup, the eyewitness shall be instructed that the perpetrator might or might not be presented in the lineup, its administrator does not know the suspect's identity, the eyewitness should not feel compelled to make an identification, and it is as important to exclude 24 innocent persons as it is to identify the perpetrator. Only one suspect shall be included in the lineup.
As regards the documentation of the identity parade the Code requires that a video record of live identification procedures shall be made unless it is not practical. If a video record is not practical an audio record shall be made instead (in a photo lineup, the photographs should be included into the record).
Failure to comply with any of the requirements of § 15A shall be considered by the court in adjudicating motions as suppressing eyewitness identification. It is symptomatic that the Code imposes on the enumerated bodies the obligation to create educational materials and conduct training programs on how to conduct lineups in compliance with this Article.
It seems that the most sophisticated rules concerning identity parades have been elaborated in England and Wales. As for the second half of the twentieth century there was the Home Office Circular on Identification Parades of January 1969 29 which comprised only twenty four short sections. Even then it demanded at least eight or more fillers ("if practicable") and a maximum of two potential suspects in the parade.
The police practice was, however, rather poor, resulting in some miscarriages of justice. In this situation the Home Secretary appointed Lord Devlin to chair a small team to inquire into identification evidence. Their of eyewitness identification (Part 3 and Annexes A-E), and outperform widely the Polish regulations in the field 32 .
There are three main modes of eyewitness identification (3.4-3.9):  video identification, when the witness is shown moving images of a known suspect, together with similar images of others who resemble the suspect;  identification parade, when the witness sees the suspect in a line of others who resemble the suspect; and  group identification, when the witness sees the suspect in an informal group of people. Video identification is preferred by the English legislator (3.14). Moreover, in England, Wales, and Scotland photo line-ups and live identification parades have now been replaced by video line-ups. There are two systems available for the police: Video Identification Parades by Electronic Recording (VIPER) and Profile Matching Identification (PROMAT ID) 33 . Video parades, as by definition sequential ones, outperform classical, simultaneous parades by their uniformity, non-suggestiveness and reduction in mistaken identifications with little or no reduction in accurate identifications 34 . VIPER contains clips of over 14,000 people. A conventional line-up would cost at least £ 800 and could take up to ten weeks to set up, a VIPER parade costs about £ 150 and can be constructed in a few minutes 35 .
The core rules concerning the video and live parades are the same. An officer, not below the rank of inspector, who is not involved with the investigation ("the investigation officer") is responsible for the identification procedure. The set of clips as well as a live parade must include the suspect and at least eight other people, who, so far as possible, resemble the suspect in age, general appearance and position in life. Only one suspect shall appear in any set unless there are two suspects of roughly similar appearance, in which case they may be shown together with at least twelve other people.
Similarly, only one witness may see the set of images or people at a time. In case of clips they should be asked not to make any decision until they have seen the whole set at least twice.
A very important issue from the court's assessment of the line-up point of view is the rule concerning documentation: a video recording (apart from the record) must normally be taken of the identification parade. If that is impracticable, a colour photograph must be taken.
Annex E deals with showing photographs, namely, another accessorial mode of personal identification. The witness shall be shown no fewer than twelve photographs at a time, as far as possible, all of a similar type.
The English Code, contrary to the Russian one, does not include the ban on repetition of identifications of the same suspect to the same witness. However, when a witness attending a video identification, an identification parade, or group identification has previously been shown photographs or computerised or artist's composite or similar likenesses, the suspect and their solicitor must be informed of this fact before the identification procedure takes place.
Unexpectedly, there are strong similarities between Polish and English regulations as far as voice identity parades are concerned. Annex B contains a rule according to which if the witness wishes to hear any identification parade member speak, he/she shall be reminded that the participants in the parade have been chosen on the basis of physical appearance only, nevertheless they may be asked to comply with the witness's request to hear them speak.
Similarly voice recognition circumstances authorize in § 16 the ordinance of the Polish Minister of Justice of 23 February 2005 36 . Such practices have been, however, strongly condemned by the judicature 37 due to their inherent suggestiveness.
On the other hand, as an example of good practice, in England and Wales, since 2003 the Home Office Circular 057 38 has been in operation, suggesting the proper protocol of voice identification parades. Nevertheless, as we can see, voice identification as opposed to visual identification is treated rather contemptuously by all analysed codes and regulations. *** Forensic science activities must have some legal frameworks. They are more or less similar in various legal systems as to expert witness opinions (cf. for example Article 193 C.C.P. and Rule 702 of the Federal Rules of Evidence 39 ) or crime scene investigation 40 . It seems, however, that the major differences can be perceived in actions dealing more with humans than things such as an interview, interrogation, a polygraph examination, DNA analysis, forensic hypnosis, and just the identification parade. These differences are derivatives of the law of evidence, the system's sensitivity to human rights, and last but not least, the level of forensic science development. No doubt, the Polish legislator, to the advantage of the Polish criminal proceedings, could learn much from the foreign regulations, and not only in the field of the identification parade.
After World War I it was English police officers who taught their Polish colleagues how to cope with police work. It seems that after a century we could benefit again, but this time from the English rules concerning identification parades.
